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48 CFR Ch. 30 (10–1–12 Edition) 3052.209–71 

(1) Certain rights shall be treated as stocks 
to the extent necessary to reflect the present 
value of all equitable interests incident to 
the transaction, as follows: 

(i) Warrants; 
(ii) Options; 
(iii) Contracts to acquire stock; 
(iv) Convertible debt instruments; 
(v) Others similar interests. 
(2) Rights labeled as stocks shall not be 

treated as stocks whenever it is deemed ap-
propriate to do so to reflect the present 
value of the transaction or to disregard 
transactions whose recognition would defeat 
the purpose of section 835. 

(f) Disclosure. The offeror under this solici-
tation represents that [Check one]: 

l it is not a foreign incorporated entity 
that should be treated as an inverted domes-
tic corporation pursuant to the criteria of 
(HSAR) 48 CFR 3009.108–7000 through 3009.108– 
7003; 

l it is a foreign incorporated entity that 
should be treated as an inverted domestic 
corporation pursuant to the criteria of 
(HSAR) 48 CFR 3009.108–7000 through 3009.108– 
7003, but it has submitted a request for waiv-
er pursuant to 3009.108–7004, which has not 
been denied; or 

l it is a foreign incorporated entity that 
should be treated as an inverted domestic 
corporation pursuant to the criteria of 
(HSAR) 48 CFR 3009.108–7000 through 3009.108– 
7003, but it plans to submit a request for 
waiver pursuant to 3009.108–7004. 

(g) A copy of the approved waiver, if a 
waiver has already been granted, or the 
waiver request, if a waiver has been applied 
for, shall be attached to the bid or proposal. 

(End of provision) 

[68 FR 67871, Dec. 4, 2003, as amended at 71 
FR 25774, May 2, 2006; 76 FR 70661, Nov. 15, 
2011] 

3052.209–71 Reserve Officer Training 
Corps and military recruiting on 
campus. 

As prescribed in (HSAR) 48 CFR 
3009.470–4, use the following clause: 

RESERVE OFFICER TRAINING CORPS AND 
MILITARY RECRUITING ON CAMPUS (DEC 2003) 

(a) Definitions. Institution of higher edu-
cation, as used in this clause, means an insti-
tution that meets the requirements of 20 
U.S.C. 1001 and includes all subelements of 
such an institution. 

(b) Limitation on contract award. Except as 
provided in paragraph (c) of this clause, an 
institution of higher education is ineligible 
for contract award if the Secretary of De-
fense determines that the institution has a 
policy or practice (regardless of when imple-

mented) that prohibits or in effect pre-
vents— 

(1) The Secretary of a military department 
from maintaining, establishing, or operating 
a unit of the Senior Reserve Officer Training 
Corps (ROTC) (in accordance with 10 U.S.C. 
654 and other applicable Federal laws) at 
that institution; 

(2) A student at that institution from en-
rolling in a unit of the Senior ROTC at an-
other institution of higher education; 

(3) The Secretary of a military department 
or the Secretary of Homeland Security from 
gaining entry to campuses, or access to stu-
dents (who are 17 years of age or older) on 
campuses, for purposes of military recruit-
ing; or 

(4) Military recruiters from accessing, for 
purposes of military recruiting, the fol-
lowing information pertaining to students 
(who are 17 years of age or older) enrolled at 
that institution: 

(i) Name. 
(ii) Address. 
(iii) Telephone number. 
(iv) Date and place of birth. 
(v) Educational level. 
(vi) Academic major. 
(vii) Degrees received. 
(viii) Most recent educational institution 

enrollment. 
(c) Exception. The limitation in paragraph 

(b) of this clause does not apply to an insti-
tution of higher education if the Secretary of 
Defense determines that— 

(1) The institution has ceased the policy or 
practice described in paragraph (b) of this 
clause; or 

(2) The institution has a long-standing pol-
icy of pacifism based on historical religious 
affiliation. 

(d) Agreement. The Contractor represents 
that it does not now have, and agrees that 
during performance of this contract it will 
not adopt, any policy or practice described in 
paragraph (b) of this clause, unless the Sec-
retary of Defense has granted an exception 
in accordance with paragraph (c)(2) of this 
clause. 

(e) Notwithstanding any other clause of 
this contract, if the Secretary of Defense de-
termines that the Contractor misrepresented 
its policies and practices at the time of con-
tract award or has violated the agreement in 
paragraph (d) of this clause— 

(1) The Contractor will be ineligible for 
further payments under this and any other 
contracts with the Department of Homeland 
Security; and 

(2) The Government will terminate this 
contract for default for the Contractor’s ma-
terial failure to comply with the terms and 
conditions of award. 
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Homeland Security Department 3052.209–73 

(End of clause) 

3052.209–72 Organizational conflict of 
interest. 

As prescribed in (HSAR) 48 CFR 
3009.507–1, insert the following provi-
sion: 

ORGANIZATIONAL CONFLICT OF INTEREST (JUN 
2006) 

(a) Determination. The Government has 
determined that this effort may result in an 
actual or potential conflict of interest, or 
may provide one or more offerors with the 
potential to attain an unfair competitive ad-
vantage. The nature of the conflict of inter-
est and the limitation on future contracting 
lll[’’contracting officer shall insert de-
scription here’’].lll 

(b) If any such conflict of interest is found 
to exist, the Contracting Officer may (1) dis-
qualify the offeror, or (2) determine that it is 
otherwise in the best interest of the United 
States to contract with the offeror and in-
clude the appropriate provisions to avoid, 
neutralize, mitigate, or waive such conflict 
in the contract awarded. After discussion 
with the offeror, the Contracting Officer may 
determine that the actual conflict cannot be 
avoided, neutralized, mitigated or otherwise 
resolved to the satisfaction of the Govern-
ment, and the offeror may be found ineli-
gible for award. 

(c) Disclosure: The offeror hereby rep-
resents, to the best of its knowledge that: 
l(1) It is not aware of any facts which create 
any actual or potential organizational con-
flicts of interest relating to the award of this 
contract, or 
l(2) It has included information in its pro-
posal, providing all current information 
bearing on the existence of any actual or po-
tential organizational conflicts of interest, 
and has included a mitigation plan in accord-
ance with paragraph (d) of this provision. 

(d) Mitigation. If an offeror with a poten-
tial or actual conflict of interest or unfair 
competitive advantage believes the conflict 
can be avoided, neutralized, or mitigated, 
the offeror shall submit a mitigation plan to 
the Government for review. Award of a con-
tract where an actual or potential conflict of 
interest exists shall not occur before Govern-
ment approval of the mitigation plan. If a 
mitigation plan is approved, the restrictions 
of this provision do not apply to the extent 
defined in the mitigation plan. 

(e) Other Relevant Information: In addi-
tion to the mitigation plan, the Contracting 
Officer may require further relevant infor-
mation from the offeror. The Contracting Of-
ficer will use all information submitted by 
the offeror, and any other relevant informa-
tion known to DHS, to determine whether an 
award to the offeror may take place, and 

whether the mitigation plan adequately neu-
tralizes or mitigates the conflict. 

(f) Corporation Change. The successful of-
feror shall inform the Contracting Officer 
within thirty (30) calendar days of the effec-
tive date of any corporate mergers, acquisi-
tions, and/or divestures that may affect this 
provision. 

(g) Flow-down. The contractor shall insert 
the substance of this clause in each first tier 
subcontract that exceeds the simplified ac-
quisition threshold. 

(End of provision) 

[71 FR 25774, May 2, 2006] 

3052.209–73 Limitation of future con-
tracting. 

As prescribed in (HSAR) 48 CFR 
3009.507–2, the contracting officer may 
insert a clause substantially as follows 
in solicitations and contracts: 

LIMITATION OF FUTURE CONTRACTING (JUN 
2006) 

(a) The Contracting Officer has determined 
that this acquisition may give rise to a po-
tential organizational conflict of interest. 
Accordingly, the attention of prospective 
offerors is invited to FAR Subpart 9.5—Orga-
nizational Conflicts of Interest. 

(b) The nature of this conflict is [describe 
the conflict]. 

(c) The restrictions upon future con-
tracting are as follows: 

(1) If the Contractor, under the terms of 
this contract, or through the performance of 
tasks pursuant to this contract, is required 
to develop specifications or statements of 
work that are to be incorporated into a solic-
itation, the Contractor shall be ineligible to 
perform the work described in that solicita-
tion as a prime or first-tier subcontractor 
under an ensuing DHS contract. This restric-
tion shall remain in effect for a reasonable 
time, as agreed to by the Contracting Officer 
and the Contractor, sufficient to avoid unfair 
competitive advantage or potential bias (this 
time shall in no case be less than the dura-
tion of the initial production contract). DHS 
shall not unilaterally require the Contractor 
to prepare such specifications or statements 
of work under this contract. 

(2) To the extent that the work under this 
contract requires access to proprietary, busi-
ness confidential, or financial data of other 
companies, and as long as these data remain 
proprietary or confidential, the Contractor 
shall protect these data from unauthorized 
use and disclosure and agrees not to use 
them to compete with those other compa-
nies. 
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